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AnHotanusi: [/ers pabomvl — yCTAHOBUTH B3aUMOCBSI3b HOPM MAaTepUATBHOTO M MIPOIECCYATBHOTO
MpaBa TpPH TPUMEHEHHH WHCTUTYTOB OCBOOOXKIIEHHSI OT YTOJIOBHOH OTBETCTBEHHOCTH W HaKa3aHUS B
HavaJIbHBINA TIEpHOJ IpoBeaeHus CriennaaibHON BOCHHON OTepalivy.

3adauu pabomel — MPOAHATU3UPOBATH MPABOIPUMEHUTENBHYIO TPAKTUKY U BBIIBUTH B3aUMOCBS3b
HOPM YTOJIOBHOTO W YTOJOBHO-TIPOIIECCYalIbHOTO TpaBa IMPH OCBOOOXKIEHUM OT OTBETCTBEHHOCTH Ha
«BOEHHBIX» OCHOBaHMAX. JJIs1 TOCTHKEHHS TIOCTABICHHOM 1IeJIN U pellIeHns 3a7a4 aBTOPbI UCIIOIb3YIOT TaKne
oOIlleHayYHbIe ¥ YaCTHO HAy4YHBIE Memoobl, KaK aHaju3, CHHTE3, JOTHYECKUH, HCTOPUIEeCKUH, (hopMaIbHO-
FOPUIUYECKUH.

Peszynomamer: BeIieNIEHBI TPU3HAKH, 00YCIOBIUBAIOIINE HATMYME B3aMMOCBSI3H HOPM H TTOJIOKEHUN
YK P® u VIIK PO npu peanuzanuu yroioBHO-IIPABOBBIX WHCTHTYTOB OCBOOOYKAEHHWU OT YTOJIOBHON
OTBETCTBEHHOCTH W HaKa3aHUs B EPBOHAYAIBHBIN nepuoa nposencHus CrnenuanbHONM BOGHHON Onepanuu,
no npunatus denepanpHoro 3akoHa ot 23 mapta 2024 1. Ne 64-D3 «O BHECEeHNN U3MEHEHUM B Y TOJIOBHBIN
konekc Poccuiickoit @enepanuu u YrojioBHO-IIpoleccyaibHbli kKojieke Poccutickoit denepaiininy.

Bovisoovr. Jlo Berymienmst B cury ®DenmepanpHoro 3akoHa ot 23 mapra 2024 1. Ne 64-03,
PEryJIUpPYIOIIEro U3MEHEHHUS B YTOJIOBHOM U YTOJOBHO-IIpoLieccyanbHOM Kojiekcax Poccuiickoit deneparuu,
CYIIIECTBOBABIIIME TPABOBBIE MEXAaHU3MBI MPHUBIIEYCHHS K OTBETCTBEHHOCTH OCYXXICHHBIX U JIWI,
HaXOJSIIMXCS TOJ YTOJOBHBIM IpECIeTOBAaHHUEM, OCTABAJUCh PaOOTOCIIOCOOHBIMH, HO OJHOBPEMEHHO
HYXAIMCh B 3HAYUTEIBHON YTOJIOBHO-TIPABOBOM U MpolieccyalbHOM 10pabOTKE M COBEPILICHCTBOBAHUY.

KiroueBble ciioBa: crielianbHasi BOGHHAS onepanus, MOOMIn3anusi, OCBOOOXKAEHHE OT YTOJIOBHOH
OTBETCTBEHHOCTH, OCBOOOKJICHHWE OT HaKa3aHWUs, «BOCHHBIC» OCHOBAaHHs OCBOOOXKIEHHS OT YrOJOBHOM
OTBETCTBEHHOCTH ¥ HAaKa3aHWs, YTOJIOBHBIH MpoIiecc.

BBenenune

Hauano CnennanpHo# BoeHHOH onepanuu (nanee — CBO), oobasnennoit [pesunentom Poccuiickoit
®denepaunu Ha Tepputopusx Jlyranckoit n JJoHenkoi HApoIHBIX peciyONuK, a TaKke YKpauHbl, 00yCIOBHIIO
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nepes BOEHHO-NIOJUTHUYECKMMU OpraHaMM YIpaBIEeHUs HEOOXOAMMOCTh pELIeHUs 3aJad BOEHHOH
MoOwIM3anuu. B mx umceno Bomum (OpMHpPOBaHHE HOBBIX BOMHCKHX IOAPA3CTCHUH, MOMOJHEHUE H
JOYKOMILICKTOBaHUE Y)K€ CYIIECTBYIOIIUX YacTel JUYHBIM cocTaBoM. [y mpuBneueHus J0OPOBOJIBIECB HA
KOHTPaKTHYIO CI1y>k0y TOCYyAapCTBOM BEJETCsl aKTUBHAS MAaTPUOTHYECKasl M aruTannonHas padora [10, c. 182—
183], BKITIOUAs JIAII, HAXOMAIIMXCS TIOJT YTOJIOBHBIM ITpeciieIOBAHNEM WM OTOBIBAIONIINX HAaKa3aHUE.

OpHako mpu peaju3aludl BOECHHO-MOOMJIM3ALIMOHHBIX MEp KaK 3aKOHOAATelbHbIC, TaK U
MPaBONPUMEHUTEIbHBIE CTPYKTYPhl CTOJKHYJIUCH C PSIOM HEpa3pelIeHHBIX Ha TOT MOMEHT NPaBOBBIX
KOJUIM3UH, cBs3aHHBIX ¢ ydactueM B CBO gwmm, cosepmuBminx npectymieHus. CoBpeMEHHOE
3aKOHOJATENICTBO HE IMPEAYCMATPUBAET YETKOI'O IIPaBOBOIO MHCTPYMEHTapHs B 3TOH cdepe, a cyneOHas
MpakTUKa He BbIpaboTana 3(h(HEeKTUBHBIX MEXaHU3MOB peryaupoBaHus. VICTOpUYecKHUil OMBIT MPHUBICYCHUS
OCY)KACHHBIX M OOBHHJIEMBIX K Yy4YacTUIO B OOEBBIX JACHCTBHSAX, HAKOIUIGHHBIH B ToAbl Bemnmxoit
OtedecTBeHHOI BOWHBI, OKa3ajCsi HEIPUMEHHM B COBPEMEHHBIX COLMAIBHO-TIOJIMTHYECKUX M IPABOBBIX
YCIIOBHSIX.

OcBOOOXXIEHUE OT YTOJIOBHOW OTBETCTBEHHOCTH M HAKa3aHUs OCTAETCs OAHOM U3 HanboJee CIOKHBIX
obnactell IOPUANYECKON INPAKTUKH, TPEOYyIOMIEH KOMIIJIEKCHOTO PEryIMpOBaHHMS HOPMaMH YIOJOBHOIO H
YTOJIOBHO-IIPOLIECCYAIHOTO MpaBa, a B Psle CIy4aeB — IIMPOKOIro CyaeHcKoro ycmorpeHus. C MoMeHTa
npuHsATHA YronoBHOro kojekca PD B 1996 rony B miaBel 11 («OcBoOOKAE€HHE OT YrOJOBHOM
oTBeTCTBEHHOCTM») W 12 («OcBOOOXKIEHHE OT HaKa3aHHWA») OBUI0O BHeceHO Oomee 50 mompaBok,
COIIPOBOXKIABILMXCS HM3MEHCHHSMH B YTOJIOBHO-NPOLIECCYAbHOM 3aKoHOzarenbcTBe. Kak  ormeuaror
HCCIIEeIOBATENH, KIIOUEBON TEHAEHIMEH 3THX NMpeo0pa3oBaHUil cTajia TyMaHHW3alUsl CUCTEMBI YTOJIOBHOTO
npecienoBaHus U Haka3aHus [4, c. 272].

Cpenu nocneHNX 3aKOHOAATEIbHBIX HOBALMH — KOPPEKTUBBI, KACAIOLINECS MHCTUTYTA MOTALICHUs
cynumoctr (4. 31 ct. 86 YK P®). Kpome TOro, T€OpeTHUECKUE aCIeKThl OCBOOOXKICHHUS OT YTOJOBHOMN
OTBCTCTBCHHOCTH W HaKazaHUA MPOAOJDKAKOT OCTAaBaThCA MPEAMCTOM AKTHUBHBIX HAYYHBIX ILI/ICKYCCI/II\/'I cpeau
kpumuHaicToB [8, c. 585; 11, c. 33]. Bce 3T0 momuyepkuBaeT 3HAYMMOCTh M aKTYaJIbHOCTh IaHHOHN
po0IeMaTuky Kak AJIsl TEOPETHYECKUX U3bICKAHUM, TaK U IS IPaBONPUMEHUTEIbHOM IPAKTUKU, 0COOCHHO
B KOHTEKCTE COBPEMEHHBIX BOCHHO-TIOJIMTHUECKUX peainii nocie Hayana CBO.

MeTtoas! uccienoBaHusi

B pamkax nmpoBeIEHHOTO HCCIEIOBAHUS NMPUMEHSUICS KOMIUIEKC OOIIEHAyYHBIX M CIIELHAJIbHBIX
METOOOB ITO3HAHMA. B ux umncie: ananus3 U CUHTE3 — IJIA ACTAJIBHOI'O U3YUCHUA U 0606H1€HI/ISI TCOPETUICCKUX
W TIPAKTUYECKUX acCIEKTOB MPOOIEMBI; JIOTHUECKUI METOJ, MO3BOJISIIONINI BHICTPOUTH MOCIIE0BATEIBHYIO
CHCTEMY apryMEHTALH; HCTOPUUYECKUH MOAX0/, MO3BOJISIOLIMNA PACCMOTPETh 3BOJIIOLIUIO PABOBBIX HOPM U
WHCTUTYTOB; (HOpMaNbHO-IOPUANYECKUH aHallM3, HAalpaBiICHHBIH Ha TOJKOBAaHHE 3aKOHOIATEIbHBIX
IOJIO’KEHUH.

Takoli MHOTOACHIEKTHBIN MOIX0A 00eCTIeuryI BCECTOPOHHEE H3yUeHHE HCCIIeayeMoil mpobieMaruky, a
TaKXe BBIPAOOTKY KOHKPETHBIX MPEIJIOKEHUH IO OOBSICHEHHIO CIIOKHMBLICHCS NPaBONPHUMEHHUTEIEHON
IIPAKTHUKHU OCBO60)K):[GHI/I$I oT erJ’IOBHOﬁ OTBECTCTBECHHOCTH N HaKa3aHU.

Pe3ynbTarhl ucciaenoBanus

IIpoBeneHHOE HCCHENOBaHUE MO3BOJMIO YCTaHOBHTh, 4To Hayaso CBO wu cBA3aHHas ¢ 3TUM
HCO6XOZII/IMOCTB KOMIIJICKTOBAHHUA BOMHCKHX Hoz[pa:u[eneHHﬁ JIMYHBIM COCTaBOM CTaJIM 3HAYUMBbIM q)aKTOpOM,
MOBNUSABUINM Ha TPUHATHE psAZa BOSHHO-MOJUTHUYECKHUX M yNpaBleHYecKuX pemeHuil [9, c. 413-414].
JlaHHBIE pEIIeHUs] HAUUTM OTpakeHHE M B c(epe YroJOBHO-NPABOBOW MOJIMTHUKH, YTO HPHUBEIO K
(OPMHMPOBaHMIO HOBBIX, paHee HE CyLIECTBOBABIIMX MEXaHW3MOB OCBOOOXKICHUS OT YTOJOBHOM
OTBETCTBEHHOCTH W HaKa3aHUs, a TAK)KE K CYIIECTBEHHOW KOPPEKTHUPOBKE HOPM YTOJIOBHO-TIPOIIECCYALHOTO
3aKOHOZATENBCTBA.

[IpumeuarenbHO, UTO COOTBETCTBYIOIIAs HOpMaTuBHas 0a3a Oblia pa3paboTaHa 3akOHOAATENEM MPU
AKTUBHOM YYaCTHUHU YUCHBIX-IIPABOBEAOB U IPAKTHKOB B PEKOPAHO KOPOTKHUE CPOKH. Baxabim PpE3YyIbTaTOM
WCCIIEIOBAHUSl CTAJIO MOATBEPKACHUE KOMIUIEKCHOTO MEKIUCIHUILIMHAPHOTO XapakTepa HCCIeNyeMbIX
MPaBOBBIX MEXaHU3MOB, 3aTParuBarOIIMX HECKOJIBKO OTpaciieil 3aKOHOJaTeIbCTBA.

Hayunas nuckyccust

HecmoTps Ha cHCTEMHY10, €CTECTBEHHYIO, €CJIM MOXHO CKa3aTh, «T€HETUIECKYH0» B3aUMOCBSI3b HOPM
MaTepuajibHOTO W  TPOLECCYaJIbHOTO TpaBa, aHAJIW3 BBIIBISET CYHIECTBEHHBIE  PACXOXKICHUS,
CBHUJIETEIBCTBYIOLINE O HAIMYUU MEKOTPACIIEBBIX NPOTUBOPEUHA. Peanu3aius HHCTUTYTOB OCBOOOXKIEHHS OT
YTOJIOBHOW OTBETCTBEHHOCTH W HAaKa3aHWS 3HAYMTENLHO OCIIOXKHSIETCS OTCYTCTBHEM €IHMHOOOpa3sHOMU
MIPaBONIPUMEHUTENBHOM MpakTHKK B JaHHOH cepe. Kak cnpasemmmBo ormedaet O.B. Kaganosa, «maccoBoe
npuBiedeHue K ydactuio B CBO nmil, HaxXoOSIIMXCs MO YroJOBHBIM NPECIIEAOBAHUEM MM OTOBIBAIOIIMX
HaKa3aHHe, CO3/aeT JUIsl CIEJCTBEHHBIX U CyIeOHBIX OPraHOB CIIOXKHBIE BOIIPOCHI BEIOOpA MPUMEHSIEMBIX HOPM
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YK u YIIK P®, Tpebyromue yueTa cTaauu mpoiecca, BUa Ha3HaYeHHOTO HaKa3aHUs U MHBIX CYIIIECTBEHHBIX
obcrosTenseTBY [ 5, C. 8].

C nayanom nposenenusi CBO «BoeHHBI» BHIBI OCBOOOXKIEHHS OT YTOJIOBHON OTBETCTBEHHOCTH M
HakazaHus [0, c. 38—45] mperepnenu CyIIECTBEHHOE Pa3BUTHE W TpaHc(opManuio, HaUMHAS C TPHHATHS
®enepanpHOTO 3aKk0HA OT 24 MroHS 2023 1. Ne 270-D3 «O06 0COOEHHOCTSX YTOJIOBHOW OTBETCTBEHHOCTH JIHIL,
NPHMBIEKAEMBIX K YYaCTHIO B CIEIHMAILHON BOEHHOM omepaumun» (mamee — 3akon Ne 270-®3) ', wu
nocienyroiiero npuHATHs OeaepansHoro 3akoHa ot 23 maprta 2024 . No 64-d3 «O BHeceHUN U3MEHEHUN B
VronosHslii Konekce Poccuiickoii Meneparmm 1 YroJIoBHO-IIPOIECCYaIbHBIH Koneke Poccuiickoii denepannm»’
(mamee — 3akoH Ne 64-D3), a Taxke PenepanpHoro 3akoHa oT 02 oxTsi6ps 2024 . Ne 340-DP3 «O BHeceHUH
M3MEHEHUi B cTaThio 78' YromoBHoro komekca Poccutickoit ®denepauuu U YroJoBHO-IIPOLIECCYAJIBHBIN KOJEKC
Poccwuiickoit ®enepanun»’ (nanee — 3akon Ne 340-D3).

TemmopanpHble XapakrepucTuku mposeaeHns CBO MoryT ObITh pa3nMyHBIMH, OMHAKO B KOHTEKCTE
HAIIIETO McCIeloBaHMs K TIepBOHAYalIbHOMY dTamy nposenerns CBO crnenyer oTHecTH nepuoj BpEMEHH 10
npuHATus 3akoHa Ne 64-03.

AHanm3upys paHee CyIIeCTBOBABIIYIO MPAKTUKY MPUBJIEUEHUS OCYKIEHHBIX /ISl y9acTHsl B O0EBBIX
NEHCTBUH B COCTaBe YaCTHBIX BOCHHBIX Kommanuii, H.A. JlomameHko CIpaBemjiBO OTMEYasia, 4YTO
3aKITIOUEHHBIH, 4TOOBI monacth B 30Hy CBO, nomkeH ObUT MOKUHYTH NMPEAEbl KOJOHHH U UMETh PaBOBOE
OCHOBaHHE JUIsl TAKOTO (IIyCTh W BPEMEHHOTO) OCBOOOXKICHHUS OT OTOBIBaHUS HakazaHus [7, c. 54], 4To, 1Mo
MHEHUIO aBTOPa, CBUIETEIILCTBOBAJIO O s HEPa3pPEIICHHBIX ITPABOBBIX MPOOIEM.

Opranudeckoe €AMHCTBO MaTrepHalIbHOTO M MPOLECCYalTbHOIO IMpaBa HAILIO CBOE MPaKTHUYECKOEe
BbIpakeHHE B MpuMeHeHuH 1. 3 4. 1 c1. 398 VIIK P®. JlanHas HOpMa, pa3pemiaronias OTCPOUKy HUCIIOIHEHUS
MIPUTOBOPa HAa CPOK M0 TMOJYTOa M B HUCKIIOYHUTENBHBIX CIIyYasx, CTana OPUINYECKAM OCHOBAaHHEM IS
komiuiekToBanus UBK «Baruep» (nanee — UBK) B nHawansHb1i nepuog CBO.

[MpaBonpumMenutenb, npusHaBas ydactue B CBO 0coObiM 00CTOSTEIHCTBOM, CO3Jall MPaBOBOM
MEXaHW3M, TIIO3BOJIMBIINIA TPHUBIEKATh OCYKIEHHBIX K BOCHHON Cciyx0e HE3aBHCHMO OT: KaTeropuu
COBEpIIIEHHOTO MPECTYTUICHH; BI/Ia HA3HAYEHHOTO HAKAa3aHUS, YCIOBUH COMEPIKAHMS.

YCTaHOBIEHHBIM MIECTUMECSYHBIN CPOK KOHTPAKTOB HAIpPSIMYIO KOPPEIUpPYEeT C MaKCHMAalbHBIM
[IEPHOIOM OTCPOYKH, MPETYCMOTPEHHBIM aHATU3UPYEMON MPOLIECCYANBHOM HOPMOI*,

HccnenoBanne mporeccyanbHBIX —acleKTOB IMOKAa3bIBa€T, YTO TEPBOHAYANBHBIA MEXaHU3M
MPUBJIEYCHUS OCYKICHHBIX K yuacTHio B CBO nMen 4eTkyro mpaBoByto crieludpuky:

1. OCHOBHOH KOHTHHIEHT COCTAaBJISLIH JIMIA, OTOBIBAIOIIWE JUIUTEIBHBIE CPOKM 32 COBEpIICHHUE
TSOHKKHAX B 0CO00 TSHKKUX MPECTYTUICHHUH

2. SlpkuM mpuUMEpOM CIYy)KHT NOMHIOBaHME TpaxgaHnHa P. Vkazom Ilpesmmenrta Poccuiickoit
Ddenepannu ¢ 0CBOOOXKICHUEM OT JIANbHEHIIEro OTOBIBAHMST HAKAa3aHUS M MOJHBIM CHSTHEM CYIUMOCTH 32
MIPECTYIUIEHUS, IPENYCMOTPEHHBIE YacThio 4. 1 ¢T. 105, 4. 4 cT. 111 YK P® [2, c. 76]

3. JIuma Ha mocyaeOHbIX CTaAMSIX MPOIlecca M3HAYAIBHO HE MOTIIN OBITh IPUBJICYEHBI BBHU Y IIPABOBBIX
OTpaHUYECHUI

[MapamokcansHo, HO B myOiauuHOM auckypce (Bkiarodas CMU W colualibHbIE CETH, TellerpaMM-
KaHajbl) YacTO YTBEPKIAIOCh OO0 OTCYTCTBHUH TPABOBBIX (IOPUAWYECKUX) OCHOBAHHM I TaKOTO
MPUBJIEYCHUS], TIPH STOM HTHOPUPOBAJIACH POJIb YTOJIOBHO-TPOLIECCYAILHBIX HOPM, KOTOPBIE (PaKTHYECKH U
o0ecrevriii  JISTUTUMHOCTh JIAHHOTO MexaHu3Ma. VIMEHHO mpolieccyalbHble WHCTPYMEHTHI (a He
MaTepUaNbHO-TIPABOBBIE) CTalld KIFOYEBBIM (DaKTOPOM, ITO3BOJMBIINM PEIINTH KaJPOBBIE BOMPOCHI
koMrmiekToBaHus UBK nruHBIM cCOCTaBOM Ha 3aKOHHBIX OCHOBaHMUSIX.

IIpencraBngercs, 4TO HCHOIB30BAHWE MEXaHM3Ma MOMUJIOBAHUS B OTHOUIEHHH OCYXKJIEHHBIX,
npuHUMaBmKX yyactre B CBO, Hocuiio xapakrep 0co00ii (POpMBI MOOLIPEHHUS CO CTOPOHBI TOCYAAPCTBA, YTO
CBHIIETENBCTBYET 00 0co00ii hrnocodcko-npaBoBOii MpaBoBOl Npupoae nomuioBanus yyactaukos CBO. B
koHTekcTe CBO mnpruMeHeHWe TOMHIIOBAaHHS K OCYXACHHBIM TIPHOOPENo 0coO0yl0 CHMBOJIHYECKYIO W

' O6 0coBEHHOCTSIX YTOJNIOBHONW OTBETCTBEHHOCTH JIMII, PUBJIEKAEMBIX K YYACTHIO B CIENMAILHON BOEHHOMN
omneparuu: PenepanbHblii 3akoH oT 24.06.2023 1. Ne 270-D3 // Joctyn u3 CIIC «Koncynsrantllmocy.

2 O BHeCceHMH U3MeHEHM B YTONOBHBII Kosieke Poccuiickoii Menepannu u Yro0BHO-NPOLECCYATbHBIN KOJEKC
Poccwuiickoit @eneparun: @enepanbhsbiii 3aKoH oT 23.03.2024 Ne 64-D3 // Joctyn u3 CIIC «Koncynbrantllmocy.

3 O BHeceHnmwm W3MeHeHmii B cratbio 78! VromosHoro komekca Poccumiickoii ®Demepammu m YTOJOBHO-
nporeccyanbHbIid Koaeke Poccuiickoii denepanun: denepanpabiii 3akoH oT 02.10.2024 Ne 340-D3 // Joctyn uz CIIC

«Koncynbrantllnrocy.
* [Ipuro>xuH coOGIIMIT O TOMUIOBAHUH NIEPBOM TPYIIEI BOEBABIINX OBIBINMX 3aKIKOYEHHBIX [cait]. PBK; 2023
[o6HOBIIEHO 5 SHBapS 2023; MPOIMTHPOBAHO 12 Mast 2025]. HoctymHo:

https://www.rbe.ru/politics/05/01/2023/63b6692b9a79470c97936891.
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[IPaBOBYI0 Harpy3Ky. OTOT MHCTUTYT PEalU30BbIBAJ KOHLEHIMIO «UCKYIUICHUS KPOBBIO», i€ TOCYIapCTBO,
IPOSIBIISIT MUJIOCEpAME, NPEAOCTAaB/sUI0 LIaHC Ha pealwinTanuio; (akT ydacTus B OOEBBIX AEHCTBHSAX
paccMaTpHBalICsl KaK J0Ka3aTelbCTBO MCIIPABIICHUS; MPOSABICHHBIN I'epou3M CTaHOBMJICSI OCHOBAHUEM JIS
CMSTYEHUS IPABOBBIX MOCIEACTBUN COBEPIIEHHOTO MPECTYTICHHUS.

Ilo cytu, Takas IpakTUKa OTpakaja CHUHTE3 T'yMaHUCTHUYCCKMX Hadajl YTOJIOBHOH INOJUTHKH U
MaTPUOTHYECKOM MOTHBALMH, T MOMIJIOBAHHE CTAHOBMIJIOCH HE NPOCTO AKTOM IPOLIEHHUs, HO U (HopMOit
0O0ILIECTBEHHOTO TIPU3HAHUS 3achyT nepex OTedecTBOM.

[Ipu3HaBas NpakTHKY MPUBICYECHUS] OCYXACHHBIX HA MEPBOHAYAIBHOM 3Tane K nposeneHno CBO
00BEKTHBHON HEOOXOIMMOCTEIO, CIIEIYET COTIACUThCS C BhIcKa3zbiBaHneM B.B. IlyTuHa, KOTOpBI OTMETHII,
910 «onbIT npuBiedeHns YBK, koTopblil Obl1, OH OBUT KOPABBIM ..., OH OBUI BBI3BaH HEOOXOAMMOCTHIO B
TEKyIIEN KOHBIOHKTYpE, MPAMO CKakeM, Ha mose 6os» |. KoMMeHTHpys NpHBI€YEHHE OCYKIECHHBIX K
mposegernto CBO /I.C. IleckoB ykazan, «IeHCTBUTENBHO, HENBIA PSA OCYKICHHBIX MPOXOAUT CITYKOy IO
KOHTPaKTy Ha CHeIHabHOW BOEHHOW omnepainuu. JJocTaTo4yHO JaBHO Hadaja MpakTUKOBAThCs Takas cUcTeMa
i1y x0bl. KOHEUHO, OUeHbh MHOTHE HIOAHCHI HYXKIAIOTCSA B MPaBOBOM odopmieHun»?. Kak mpeacrabisercs,
IIPaBOBast «KOPSIBOCTB» IPUBJICUEHUS] OCYKICHHBIX K mpoBeneHMo CBO Ha nepBoHauaJbHOM 3Tarie
00BACHMMA TEM, YTO YTOJIOBHO-TIPOLIECCYaTIbHBIE HOPMBI HE ObUIN MOAKPEIUICHB! IIONOKECHUAMH YTOJIOBHOTO
(MarepuanbHOrOo) TmpaBa. [IpaBOBbIE MNPEANOCHUIIKM BO3MOXXHOCTH OCBOOOXIEHHS OT YTrOJIOBHOM
OTBETCTBEHHOCTH WJIM HaKa3aHWs MOSBWIHCH mo3xke ¢espans 2022 r. (B mapre 2024 1.). To, uro ObuI1O
Mpe/IoKeHo 3akoHomareneM B 3akoHe Ne 270-D3 OTHOCHTENBHO aHANM3WPYEMOW CHTYaIluH, OBLIO
IIOJIBEPTHYTO JKE€CTKOM, HO IIPU 3TOM OIPABJAHHON Y KOHCTPYKTUBHON KPUTHKE CO CTOPOHBI IIPENCTABUTENICH
YTOJIOBHO-TPaBOBO# JOKTPHHEI [ 1. ¢. 59-63]. OnHako onucaHHBIM cHMOMO03 HOPMATUBHBIX MPEIMUCAHU IBYX
oTpaciell mpaBa JOKa3aj CBOIO 3HAYUMOCTb M 3((EKTHBHOCTh, a TaKXe MPOJOHIMPOBAHHBIM MOTCHLIUA
YTOJOBHO-TIPABOBBIX W YTOJOBHO-TIPOLIECCYANBHBIX ~ aTOPUTMOB  OCBOOOXKAGHUS OT  YTOJOBHOH
OTBETCTBEHHOCTH W HaKa3aHUS JIUI, BHHOBHBIX B COBEPIICHUH MPECTYIUICHUH, Ui TOCTHKEHHS COLIMAIbHO
3HAUUMBIX LIeJIeH U 3a/1a4 rocynapcTBa.

Beenenne B peiictBue 3akoHa Ne  270-D3  BBI3BaJO  CYLIECTBEHHBIE CIOXKHOCTH B
MPaBONPUMEHUTEIBHOH MPaKTHKE, YTO OBLIO 00YCIOBICHO OTCYTCTBHEM YETKOTO MEXaHU3Ma pealiu3aluy ero
nonoxkeHnid. Kak ormeuaer FO.A. LiBeTkoB, B nepuoa ¢ utong 2023 mo mapt 2024 rona (10 npuHATHS 3akoHA
Neo 64-D3) yronoBHOE M YTOJIOBHO-TIPOIIECCYATBHOE 3aKOHOAATENHCTBO HE COJEPKANIO CIIEIUATBHBIX HOPM,
MPeAyCMaTpUBAIOIINX OCHOBaHMS JUIS: OCBOOOXKICHHUSI OT YTOJIOBHOW OTBETCTBEHHOCTH ydacTHHKOB CBO;
MIPEKPALIeHHsI YTOJIOBHOTO MIPECIICAOBAHUS; CHIATHS HAaKa3aHUS C JIUII, 3aKJIIOYMBIINX BOEHHBINH KOHTPAKT.

B nanHOW cuTyanuu KJIO4€BOE 3HAUYEHHE NPUOOpEN OCHOBONONATAIOUIMHA HPUHLIMI YTOJIOBHOTO
paBa, COIIACHO KOTOpOMY NpH Kosutu3uu Mexxay Hopmamu YK/YIIK PO u nunsiMu denepaabHbIMU 3aKOHAMU
MPUOPUTET OTINACTCS TOJNOKEHUSM, Haubolee ONaronmpusATHBIM JUIS OOBHUHSIEMOTo. DTO O03HA4aeT, 4TO
CIICICTBEHHBIE OpraHbl IPHU IMpPEKpalleHWH Jel B OTHOUEeHuH YydacTHUkoB CBO nomkHbl ObLIH
PYKOBOJCTBOBATLCS HeTOCpeACcTBEHHO HopMamu 3akoHa Ne 270-D3, a He 00LMMH MOJI0KEHUSIMH YTOJIOBHOTO
3aKoHOJaTeNnbCcTBa [12, ¢. 29].

Kak cmpaBemniBo ormeuaer mpocdeccop JI.B. TonoBko, B ykazausblii nepuon 3akoH Ne 270-03
(hopManbHO ACWCTBOBAI, OJHAKO €r0 MPaKTUYECKas peasn3alys OKa3anach HEBO3MOXHON M3-32 OTCYTCTBHS
cootBeTcTByroNMX n3MeHeHnii B YK u YIIK PO [3, c. 28]. AHanu3 cuTyamuu mo3BOJIseT CAENIaTh BBIBOA, YTO
3aKOHOJIATENIb  OMIMOOYHO MPEIIONIOKUI  JIOCTaTOYHOCTh  CYHIECTBYIOIIMX HOPM  YTOJIIOBHOTO |
npoleccyajgbHOro mpaBa A 3((GEKTUBHOIO NPUMEHEHHS HOBOIO 3aKoHa. BeposdTHO, pa3paboTuuku
WCXOIMJIM U3 MPEICTABICHHUS O CyTy00 TEXHUYECKOM XapakTepe JaHHOTO HOPMAaTUBHOTO aKTa, YTO MIPHUBEIIO K
HEJIOOIEHKE HeOOXOANMOCTH KOMIUIEKCHON MOJIEPHU3AINN KOJEKCOB.

Tem He meHee, 3akoH Ne 270-D3 comeprxan psii HpOrpeCCUBHBIX MOJI0KEHUH, KOTOPBIE BIOCIEICTBUU
ObuTH pa3BuThl B 3akoHe Ne 64-03. K unciy Hanbosee 3HAYMMBIX HOBOBBEJICHHIA CIIEyET OTHECTH:

1. CymecTBeHHOE pacHIMpeHre Kpyra JIMI, UMEIOIIUX BO3MOXXHOCTH ydacTBoBaTh B CBO m tem
caMBIM [I0Ka3aTb CBOE HCIpaBlieHHe. BrmepBple Takoe MpaBO OBUIO TPEAOCTABICHO: MOAO3PEBAEMBIM U
OOBUHSIEMBIM; JINI]AM, YTOJIOBHBIE JieJla KOTOPBIX HAXOAATCS B CyeOHOM MPOU3BOICTBE.

2. BopneueHne B TPAaBONPUMEHHUTEIBHBI TPOIECC HOBBIX YYaCTHHMKOB: CIIEZIOBaTeNeil |
J03HaBaTeNIel; KOMaHIOBaHUA BOMHCKUX YacTeH.

! lytun 3asBun, uro Haszeanne UBK «Barmep» — «KypHamMcTckoe HamMeHOBaHue» [caiit]. UA TACC; 2023
[o6HOBNEHO 5 OKTsIOpst 2023; mpoumTupoBano 29 mas 2025]. JloctymHo: https://tass.ru/politika/18924575.

2 TleckoB pacckazan O HioaHcax O(OpMJIEHHs CIOykObl ocyxkmenHerx Ha CBO [caiit]. PUA
HOBOCTU/POCCHSA CET'OJHSA; 2024 [o6HOBIIEHO 18 cenTsops 2024; mporuTtupoBano 29 mas 2025]. JoctymnHo:
https://ria.ru/20240918/peskov-1973361962.html.
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3. VYcraHOB/IEHHE [BYX HOBBIX OCHOBAHUH JUIS IIpEKpallleHHs YTOJIOBHOTO IPECIECIOBAHUS, YTO
CO3JaJI0  BAaXHBIM IpELEAeHT B  YIOJOBHO-IIPABOBOM  IPaKTHKE: HAarpaxaeHHe OOBHUHAEMOIO
(momo3peBaeMoro), MOACYAUMOTO WM OCYXKICHHOTO TOCYJapCTBEHHOW HAarpajod, MOITy4YeHHOH B MEpUOA
MPOXOXKICHUSI BOCHHOW CHYXOBI; YBOJIbHEHHE OOBHHSEMOTO (TOI03PEBAEMOr0), MOACYIUMOrO WU
OCYKACHHOTO C BOCHHOM CIIy>KObI: 110 BO3pacTy — IO JOCTM)KEHHM IPEAETIBHOTO BO3pPAcTa NpeObIBaHUS Ha
BOoeHHOH ciyx0e (moam. «a» m. 1 ct. 51 denepanpHoro 3akoHa OT 28 Mapra 1998 1. Ne 53-@3 «O BoWHCKOMH
00SI3aHHOCTH ¥ BOEHHOU ciyx0e» ! (manee — 3akon Ne 53-@3); 10 COCTOSHHMIO 30POBbS — B CBSI3U C
IIPU3HAHUEM €ro BOEHHO-BpauyeOHOW KOMMCCHEW HE TOJHBIM K BOCGHHOH clyx0e, 3a HCKIIOUYCHHEM
BOCHHOCITYXAIIETO, MPOXOISILEr0 BOCHHYIO CIy)XOy IO KOHTPAaKTy, W3bSBHBIIETO JXEJIaHWE IPONODKUTH
BOCHHYIO CIIY’)XKOy Ha BOMHCKOW JOJDKHOCTH, KOTOpas MOXKET 3aMeIarhcsl YKa3aHHBIM BOCHHOCITYXKAIIUM
(momm. «B» m. 1 cT. 51 3akona Ne 53-D3); B cB3M ¢ OKOHYaHHMEM TMepUOJa MOOWIM3AIMU, OTMEHOU
(TIpexpaieHneM ASHCTBUSA) BOGHHOTO MOJIOXKCHHS W (WIIH) UCTEUCHHEM BOSHHOTO BPEMEHHU — IS TPaKIaH,
3aKITIOYMBIINX KOHTPAKT (moAm. «o» 1. 1 cT. 51 3axona Ne 53-03).

PaccmarpuBaeMblii HOpMaTUBHBIN aKT BBEJI IPUHIMITHAIBEHO HOBBIE TPABOBBIE MEXaHU3MBI, BKIIIOYAS:

CrienanbHbIe OCHOBAaHUSI IJIi: OCBOOOXKIEHMS OT YTOJIOBHOM OTBETCTBEHHOCTH; MPEKpPAIIECHUS
Ha3HAYCHHOTO HAaKa3aHUs; IPUOCTAHOBIICHNS IPEIBAPUTEILHOTO CIEICTBUS.

OnHako, KaK yKe TOMYEPKUBAIOCh, (PQEKTUBHAs peanu3alus AaHHBIX IOJNIOKEHUH TpeboBana
CO3JaHMSl COOTBETCTBYIOIIEH MaTepPHajbHO-IPABOBOM M MPOLECCYalbHOW HHQPACTPYKTYphl, KOTOpas
W3HA4YaJIbHO OTCYTCTBOBAJIA.

Taxxe cienyeT OTMETUTh MCTOPUYECKOE 3HAUEHHE HCCIeTyeMON 3aKOHOAATeNbHOW HWHUIMATHBBI,
KOTOpasi 3aKitodaeTcs B ToM, 4yTo 3akoH Ne 270-D3 cTan MHOHEPOM B 3aKPEIUIEHUH KOMIUIEKCHBIX YTOJIOBHO-
MPAaBOBBIX M MPOLECCYaJIbHBIX TapaHTUH Ui MOOWIM30BaHHBIX TIpaXkIaH, OTOBIBAIOLIMX HAKa3aHUS M
HaXOMALIMXCS B CTAaTyCe MOA03PEBAEMBIX, M ITPU 3TOM, 3aKIIOUMBIINX KOHTPAKT ¢ MuHOOOpOHBI PD.

Te3nucHo 0TMETHM, YTO OCHOBHBIMHU LIEJIIMU TAHHOTO 3aKOHOAATEIBHOTO aKTa SBJISUTUCE: JIeTaan3aIis
MIPaBOBOTO CTaTyca OCY)KICHHBIX, paHee 3aKiIroyaBIIMX KoHTpakThl ¢ UBK; cucremaruzamus mpouexypbl
MIPHUBIICYCHUS OCYXICHHBIX U3 HCIPABUTEIBHBIX yapexkaeHnid Kk yaactuio B CBO; ¢opmanuzanus mpoiecca
WHTETpAllMM YKa3aHHBIX JIMI B IPAaBOBOE TMOJie; OOCCIIEYeHHE NPABOBBIX TapaHTHUH Il OCYXICHHBIX,
M3BABUBLINX KeJaHue yuyacTBoBaTth B CBO.

TakuM 00pa3oM MBI MOXKEM OTMETHTb, YTO KOHCTPYKTHBHAs U OOBEKTHBHAs KPUTHUKA HAay4HOIO
coo011ecTBa, BKIIOYEHUE YICHBIX U IPAKTHUKOB B ITpoliecc pa3padoTKu U npuHsTHs 3akoHa Ne 64-D3 1 3akoHa
Ne 340-D3 no3Bosmiiu co3aarsk 0onee 3PPeKTUBHBIE, ICHCTBECHHBIEC TPABOBBIC MEXaHU3MbI OCBOOOKICHHUSI OT
YTOJIOBHOW OTBETCTBEHHOCTH M HAaKa3aHUs Ul JIML, NpuBiekaeMblx K ydacTuio B CBO. OueBugHo, uTO
YTOJIOBHO-IIPABOBBIE M YTOJOBHO-IIpoLieccyaibHble HOBeMIbl 2024 Toga He Oe3yIlpedHbl, HO OHU Ha JaHHBIN
MOMEHT SIBJISIFOTCS IOCTAaTOYHO aKTyaJIbHBIM U CBOEBPEMEHHBIM MHCTPYMEHTapHeM, KOTOPBIA o0ecriedynBaeT
pean3aiuo, ¢ OQHONH CTOPOHBI, IPUHIMIIOB T'YMaHHU3aUK yYTOJIOBHOM MOJUTHKU TOCYAapCcTBA U SKOHOMHHU
YTOJIOBHO-IIPABOBOI penpeccud, a, ¢ APYrou, odecrneynBaeT BO3MOKHOCTb KOMIUIEKTOBaHUSI BoopykeHHBIX
Cun Poccuiickoit denepanyy TMYHBIM COCTaBOM.

[ToxBonst UTOT UCCTIEIOBAHUS, CIEAYET OTMETUTD, YTO CUHEPTHS HAyYHOW KPUTHUKH M MTPAKTUIECKOTO
OIIBITa B MPOLIECCE HOPMOTBOPUECTBA MO3BOJINIIA CO3AATh 3P PEKTUBHBIEC IPABOBbIE MEXAHU3MBI.

IIpoBeaeHHBII aHATTN3 HOPM YTOJIOBHOTO, YTOJIOBHO-IIPOIIECCYaIbHOTO 3aKOHOIaTEIhCTBA U 3aKOHA Ne
270-®3, cBHAETENBCTBYET O TMOKOCTH TNPAaBOIPUMEHUTENS B XOJIE BBHIPAOOTKH TMPABOBBIX MEXaHH3MOB,
HEOOXOOUMBIX JUIS HYXI BOCHHO-IIOJIWTHYECKMX 3a/ad, KOTOPble BO3HUKAIOT B COBPEMEHHBIX
TEOTOJIMTUYECKUX PEaHsIX M ONEPaTUBHOCTH 3aKOHOAATENsI, KOTOPBI CTPEMUTCS] B MAKCUMAJIBHO C)KaTble
CPOKH 00eCIIeYHTh MPABONPUMEHUTENST HEOOXOIMMBIM MPABOBBIM HHCTPYMEHTAPHEM.

IIpencraBnsercs, uto BHeceHHbIe 3akoHaMu Ne 64-D3 u Ne 340-D3 usmenenust B YK PO u VIIK PO
00yCIIOBJICHBI HEOOXOAWMOCTBIO PETYIMPOBAHUS IMPABOBBIX OTHOLICHUH B CIOXKUBIIMXCS COBPEMEHHBIX
THIEPTPAH3UTHBHBIX M TYpPOYJIEHTHBIX YCIOBHSX, a TaK)KE BOCHHO-TIOJUTHYECKUMHU (pakTopamu, KOTOpBIE
00BEKTHBHO cBs3aHbl ¢ TpoBereHneM CBO. Bmecte ¢ Tem, pa3paboTaHHBIN MPaBOBOW HHCTPYMEHTApHIA
00J1a/1aeT MOTEHIINAIIOM JJIsl MOZIEPHU3ALMH U TPUMEHEHUS B MHBIX KPU3UCHBIX CUTYaLUsIX [TOCIIE 3aBEPIICHHS
CBO, npu ycroBHM COOTBETCTBYIONICH aJaNTallid M TPaHCHOPMAIMH HOPM, PETYIUPYIOIMX OCHOBAaHUS
OCBOOOX/IEHHUSI OT YTOJOBHOW OTBETCTBEHHOCTH W HAaKa3aHWA, MOPSJIOK IMOTAIICHUS W CHITHA CYIUMOCTH,
npeaycMoTpeHHblit cT. 86 YK P®, a takxe NeMOHCTpUPYET COCOOHOCTh POCCUICKOM MPAaBOBOM CHCTEMBI
SBOJIOLMOHMPOBATH U 3((PEKTUBHO pearnupoBaTh HA BBI30BbI COBPEMEHHOCTH B CIOXKHBIX T€OMOIUTHIECKUX

' O BoMHCKOI 00S3aHHOCTH U BOEHHOI ciy:x0e: DenepanbHblii 3akoH oT 28.03.1998 r. Ne 53-03 // Jloctyn u3
CIIC «KoncynbrantIlntocy.
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YCIIOBHSX T10]] BO3/ICHCTBHEM BOSHHO-TIOIUTHICCKUX (DAKTOPOB C IENBI0 pa3pelieHns] BOGHHO-YIPABICHCKUX
3a/1a4d, B TOM YHCIIE€ ¥ MOOMIM3AIIMOHHOTO XapaKTepa.
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