IOpunuyeckuii BecTHHK KyGaHckoro rocyzapcrBeHHOro yuusepcurera Ne4/2019

YI'OJIOBHOE IIPABO U KPUMHNHOJIOI'U;
YI'OJIOBHO — UCITIOJIHUTEJIBHOE IIPABQO

O XAPAKTEPUCTHKE ITPECTYIIHOCTHU B POCCHUH IIEPHOJA
IMPUHATUA «PYKOBOIAIUX HAYAJI 11O YT'OJIOBHOMY IIPABY
PC®CP» 1919 T'OJIA, UX KJIACCOBOM HAIIPABJIEHHOCTHA
N 3AKOHOJATEJIBHOM COAEPKAHHUUN OCHOBHBIX
YI'OJIOBHO-ITPABOBBIX THCTUTYTOB

ON THE CHARACTERISTICS OF CRIME IN RUSSIA DURING THE
ADOPTION OF «THE GUIDELINES ON CRIMINAL LAW OF THE RSFSR»
OF 1919, THEIR CLASS ORIENTATION AND THE LEGISLATIVE
CONTENT OF THE MAIN CRIMINAL LAW INSTITUTES

Haymos A.B.
O00KMOp 10PUOUHeCKUxX HayK, npogeccop,

3acayxcenHulil Oesmens Hayku Pd,
npogeccop kagpeopuvl yeor06Ho2o npasa
U KPUMUHOTO2UY

DI'BOY BO «Bcepoccutickuii
20CY0apcmeeH bl YHUGEePCUMem
tocmuyuu (PI1A Muniocma Poccuu)

(2. Mocksa)

Naumov A.V.
doctor of law, professor, honored worker

of science of the Russian Federation,

professor of the Department of criminal law

and criminology
All-Russian state University justice (RPA
of the Ministry of justice of Russia),

(Moscow)

KiroueBble cJ10Ba: yFOJ’IOBHLIﬁ 3aKOH, IMMOHATUC IMMPECTYIUVICHUS, TIOHATHUC HaKa3aHUs U €ro BUJ0B.
AHHOTaHHﬂ: Cratbs IMOCBANICHA aHAJIU3Y pa3JINYHbIX aCIICKTOB PYKOBO}ISIHII/IX Ha4dal 1o yroloBHOMYy
npaBy PCOCP 1919 r. — npoobpazy Oyaymeii O0meit uactu Yronosroro koaexkca PCOCP. Ocoboe mecTo B
CTaTbe YAEJSeTCsl XapaKTePUCTHUKE MPEeCTyIIIeHUH (IPEeCTYHOCTH), coBepiuaeMbix B Poccuu B TOT epuoz,.
Keywords: criminal law, the concept of crime, the concept of punishment and its types.



IOpuau4yeckuii BecTHHK Ky6aHCKOro rocyzapcTBeHHOro yuusepcurera Ne4 /2019

The summary: The article is devoted to the analysis of various aspects of the "Guidelines on criminal
law of the RSFSR of 1919-the prototype of the future General part of the criminal code of the RSFSR". Spe-
cial attention is paid to the characteristics of crimes (crimes) committed in Russia at that time.

Kak wu3BectHO, PykoBopsmue Haudana mo
yronoBHoMy 1tipaBy PCOCP 1919 r. Obuma npu-
HSATBHI B TPYJIHEHIINX YCIOBUSAX MPOUCXOJAIICH B
cTtpane I'paxxipaHCKOW BOWHBI. YUWUTHIBas CIIELIH-
(UKy TpecTyIieHH# TexX JIeT, UX MPUPOAY, BCe
MpecTyIuieHus (U MPECTYMHOCTh B IEIOM) TOTO
BpEMEHH MOKHO (C I/I3BeCTHO]I‘-/'I JTOJTIEH YIIPOIITHU)

MOPa3eUTh Ha MSATh BUJOB .
1) Obweyzonosnvie npecmynienus (npe-
CMYNHOCMb) KAk cleocmeue Omcymcmeus 6
cmpare meepooul 81acmu, CROCOOHOU NOOOEPIHCU-
68amb HeoOX00UMbIL NPABONOPAOOK (npeumyuje-
cmeeHHo epabedicu, pazbou, youticmeo).
HusmeHHbIE MHCTHHKTBI «TOJNIBD» pa30y-
nuna eme DeBpanbCKas PEBOJIIOLUS U MOJIUTUKA
BpemeHHOro nmpaBUTENBCTBA, €M0 AMHUCTHUS yro-
JIOBHUKAM, POCIYCK TOJUIHMUA U JKaHIAPMEPHH.
3TO BBI3BAJIO BCIUIECK YTOJOBHOW MPECTYHMHOCTH,
B OCHOBHOM KOPBICTHO-HACHJIBCTBEHHON. Tak 4To
OonblIeBUKaM, B3SBIIMM B OKTsOpe 1917 r.
BJIACTh B CTpaHe, JOCTAJOCh B 3TOM OTHOIICHHH,
CKaXEM, HE caMoe Jiyullee «HacieacTso». Ilo
moacyeraM (KpUMHHOJOTOB) B OJIHOM TOJBKO
[lerporpane nHacuuthiBasioch 10 40 ThICSY yToO-
JIOBHBIX MPECTYNHUKOB, a B Onecce u B MockBe —
no 30 TeICAY «OAHAMTCKHAX DIIEMEHTOBY», PE3KO
AKTHUBH3HPOBABIIMX CBOIO JIEATEIBLHOCTH B MOCIE-

OKTAOPBCKUil nepnonz. K HuM npucoenuHsnucek
MHOT000pa3Hble JIeKJIACCHPOBAHHbBIE 3JIEMEHTHI,
MIPUHHMABIINE y4acTHE B Pa3lIMYHOIO poja Io-
rpomax. BoT Kkak, Hampumep, 3TO ONMCHIBAET
A. biok B cBoeii mosMe «JIBeHaamaTh:
9%, 3x!

[To3abaButhcs He rpex!

3anupaiite eTaxH,

Hemaue OynyT rpabesxu!

OtwMmbIkaiiTe morpeda —

I'ynsier HpIHYE TONMBITHOA!

He cnpimrao nrymy ropoJickoro,
Hap HeBckoit OalHei THIIMHA,
U GombIrie HET TOPOTOBOTO —
['ynsaii, pebsita, 6e3 BuHa!

[Mompobree cm.: Haymor A.B. Ilpectymnenue u
Haka3zaHue B ucropun Poccmm. Yactes |. M.: «¥Opmm-
TuHpopm», 2015. C. 427-478.

Cwm. IIponerapckas pesomonns. 1926. Ne 9. C. 69.

Crienyer OTMETHTh, YTO YTOJOBHBIH MU
MIOTIOHSIICS TIPEJCTABUTEIISIMA OTACIBHBIX Iap-
TUH (B MEpBYIO Ouepelb, aHAPXUCTaMHU) U OKa-
3aBIIMMUCS «HE y JIe» OBIBIIUMU oduiiepaMu (B
OCOOEHHOCTH B CBSI3M C JEMOOMIH3AINEH cTapoi
apMHUH C HAyaJOM MHUPHBIX meperoBopoB ¢ I'ep-
MaHueil), 0T4ero, Ka3aiochk Obl, U 00IEyTroIOBHAS
MPECTYMHOCTh MpeBpamaiach TOXe B MOJUTHYC-
CKyl0, HampaBJCHHYIO TNPOTHB HOBOW BIACTH.
BonpireBukn 310 OBICTPO MOHSUIM W MEPEUUTH K
0oJiee pEeIUTENBHBIM JICHCTBUSM, YPABHSB TaKyIO
MPECTYMHOCTb C KOHTPPEBOJIOLHOHHOH. Yke B
Hauvane ¢epans 1918 r. BUK nomectuna B rase-
Tax 00BsABIEHNE 00 M3MEHEHUN METOJ0B OOPHOBI
C KOHTPPEBOIIOIHEH (BO BCEX €€ MPOSIBICHUSX, B
TOM 4HCIIe ¥ B (JOPME COBEPUICHUS OOIIEYTOJIOB-
HBIX TPECTYIUICHUH KaK MOCSITaTeNIbCTB Ha BIACTh
U TpaBornopsaaok). OTHBIHE BCE OHU TOJICKATA
«OecromanHoMy YHUUTOXCHHAIO Ha MeECTe IIpe-

CTyIJieHus» . BracTe npeampuHsia Mepbl IO
YKPEIUICHUIO 3apOXKIaBLICHCS COBETCKOM MUIU-
LUH, YTO OKAa3ajJ0 B LEJIOM IOJOXKHUTEIbHO BIIUS-
HUE, U OOMIEYTONOBHAS MPECTYIMHOCTh ObLa «3a-
rHaHa» B OoJiee WIIM MEHEE TPUEMIIEMBIC PAMKH.

2) Ilpecmynnenus (npecmynHocms) Kax
nposigIeHUe «KPACHO20» U «0eno20» meppopa —
OCHOBHO20 6UOA NOIUMUYECKOU NPecmyNnHOCMU
I'pasicoanckoii 60tinb.

bouto OBl cTpaHHO, ecnu OBl CBEPrHYTHIE
OOJBLIEBUKAMHU U MOTEPSBILNE BIACTh KJIACCHI HE
NBITAINCH €€ BEpPHYTb. He MeHee cTpaHHOU BbI-
risgena Obl ¥ TEPIUMOCTD K ’TOMY HOBOM BJIACTH.
TakoBa sneMeHTapHas JIOTMKa KJIaccoBOil OOpb-
Ob1. TloaTOMY BOOpY)KEHHBIE BBICTYIUICHHS TPO-
THUB COBETCKOW BJIACTH SIBJIAJIUCH CAMBIMHU OIlac-
HBIMU JJIs1 He€ KOHTPPEBOIIOLMOHHBIMU MIPECTYI-
JICHUSIMH, a JUIsl CBEPTHYTHIX — €JMHCTBEHHO BO3-
MOXKHBIM CpPEICTBOM BO3Bpalll€eHHUs] IPEXKHEro 3a-
KOHHOTO IpaBJieHusl. B mpaBoBOM cMbICiE U T€ U
Opyrue ObUIM «IIpaBbl», Pa3HbIM y HHX OBLIO
JIUIIG TIPABOBOE IIOJIE»: Y MEPBBIX — MpaBo moode-
JUBIIEH PEBOJIIOLNM, Y BTOPBIX — MPAaBO yNpas[-
HEHHBIX PEBOJIIOLMEN 3aKOHOB. bonbleBukn cre-
JIalld CBOM TEppop TJlacHbIM. bosee Toro, oHu
Ja)ke CTaBHJIM CBOEH IETBI0 PACIIPOCTPAHUTH KaK
MOKHO MIMpe HHPOPMALHUIO O Teppope U €ro

% Cwm.: Ussectus BIIMK. 1918. 23 ¢eBpans.
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MacmTabax W TEM CaMbBIM 3aITyTaTh (PaKTHIECKU
TMO0OBIX TMPOTHBHUKOB COBETCKOW BiacTH. Tak, B
MepBbIE XKe THHU Mocjie OPHLIMAIBLHOTO OObsBIC-
HUA 0 «kpacHOM» Teppope . D. JIzepuHCKuil
oTnan pacnopsbkeHune o0 m3manuu «Exenemens-
Huka BUK». B TedeHue miectu Heneiab CBOETO
cymecTBoBaHus «ExeHenenpbHUK» MoapoOHO co-
o0mmam o B3STHH 3AI0)KHUKOB, 3aKIIOUYEHUH B
KOHIIEHTPAIIMOHHBIX JIarepsx, paccrpemnax (Imo-
NOOHBIC U3AaHUS BHIXOJWIIM U HAa MECTax, HalpH-
Mmep, B Kazanu, [lepmu, Kuese). B nanpHeiimem
«TJACHBIA» KpPacHBIA Teppop CTal ypaBHOBELIHU-
BaThCsI M HETJIACHBIM, B OCOOCHHOCTHU C KpaHUMHU
ciydasMu ero mposiBieHusd. K mocieanum MoxHO
OTHECTH CEKPETHYIO JWPEKTHBY O pacKa3adnBa-
HAU ((PaKTHIECKH, TTO COBPEMEHHBIM ITOHATHSIM, O
TCHOLMJE T0 OTHOIIECHHIO K Ka3auecTBYy), pac-
CTpen IAapCKOil CeMbH, a TMOPKE — IOJaBIICHHE
Kponmranrckoro Bocctanus u TamOoBCKOro
KPECTBSIHCKOT'O BOCCTaHHS, YHUYTOXKEHHE OQu-
Lepckoi mpocioiiku (Hanpumep, B Kpeimy).
Macmrad «KpacHOTO» Teppopa BIOJHE CO-
OTBETCTBOBAJI MacIITaldy «Oemoro» Teppopa. Ho
ecnu u3BecTHast Metadopa, ynorpebdusiemas B OT-
HOIIIEHUH «KPAcHOTO» Teppopa, B 3HAUYUTEIHHON
Mepe IOCTaTOYHO aJIeKBaTHa, pasyMeercsd, He B
YHCTO IIBETOBOM (KpacHOEe 3HaMs OOJIBIIICBUKOR)
3HaYeHUM, a BCJIEACTBUE NPUCYLIEH eMy OaHO-
IIBETHOCTH B  CMBICIE  TOCYAapCTBEHHO-
HapTHﬁHBIX HCTOKOB W Haydall, TO TCPMHHOJIOTHA
«bemoro» nocTaTouHo ycinoBHa. OHa oXBaThIBaJIA
HE TOJILKO TEPPOp HAIMOHAIBHBIX BOOPYKEHHBIX
(hopMupoBaHUil, HO U BOEBABIINX HA TEPPUTOPUU
Poccuu npotus GosblieBUKOB OenopuHOB, Oello-
4eXO0B, OeoMoIsIKOB, HeMIleB. «belnblit» Teppop,
KaKk M «KPacHBI», COMPOBOXKIAICA HE TOJIBKO
MacCOBBIMHU PacCTpesaMH, HO M MBITKaMH, H30II-
PEHHON >KECTOKOCThIO B OTHOLIEHHM >KepTB. U
€CIIM Y KPacHBIX TEPPOp OCYIIECTBILSIICS ITyTEM
CHEIMaJIbHO CO3/JaHHOTO Ui 3TOr0 OpraHa —
BUK, To cBoeoOpa3HbIii aHanor ero ObuI U y Oe-
JBIX — 3TO WX KOHTppa3Benka. MeTolbl U HPaBbI
KpacHbIX ¥ OeNbIX KOHTPPa3BEAYMKOB OBLIH
BITOJIHE COTIOCTaBUMBI (O UeM, HalpuMep, B CBOMX

MeMyapax coobrman AWM. JleHuKuH ).

3) [Ilpecmynienus, seuswuecs 3710yno-
mpebnenuem DOIbUEBUKAMU CBOEU LACNBIO, Gbl-
PA3UBUUMCS 8 NEPBVIO 0UePedb 8 UCKYCCMEEHHOM
CO30aHUU JIONCHBIX KOHMPPEBOIOYUOHHBIX 3420~
60p0o8 U opeaHusayull (0esmenbHOCmb, 0C)-

! I'enepan A. Jlenukun. IToxox Ha MockBy (o4epku
pycckoit cmyThl) // benoe nBibkeHHE: Hayamo-KOHEII.
M., 1990. C. 125.

wecmensiemas 6 ochosHom BUK). danbcuduka-
1Sl OOBUHEHHS B KOHTPPEBOIIOIIIOHHOM 3ar0BO-
pe, Kak CBHICTEIbCTBYET HCTOPHS CYACOHBIX
npornecco 20-30-x rr. (Hampumep, «laxTuHCcKHi
nporece» u «Jlemo Ilpommaptum» (1930 r.), sB-
JsTach OOBIYHBIM METOJIOM JESTENbHOCTH de-
kuctckux opranoB (BUK, HKB/I), no nawanack
MOCEHAS] UMEHHO B TOJbI ' paXkJaHCKON BOWHBI
(memo amgmmupana IllactHoro, memo mpodeccopa
reorpaduu B. H. Tarannesa, mo kotopoMy ObuIH
pacctpensiabl 61 yenoBek (CpeAn HUX HECKOJBKO
JKEHIIMH), B TOM YHCIIe U3BECTHBIN PYCCKUHN MOAT
H. C. 'ymunes).

4) Ilpecmynnenus KpacHvlx u Oenvix Kax
creocmeue  pesoNOYUOHHOU — «8Ce00380/1eHHO-
CMuy, aHapxuu U pazesasvbl8aHusi HUSMEHHbIX UH-
CMUHKMO8 mex u opyeux (obujeyeonoenas npe-

CMYNHOCMY) .

5) Ilpecmynnenus, seisrowuecs ceude-
MeNbCMBOM NepepodCcOeHUs: npassweil. napmuu
OonbUesUK08  (KA3HOKPAOCMBO U  635MOYHUYe-
cmeo)s.

B Takux ycnoBusix OBUTM TPUHATH B
1919 r. PykoBogsmue Hauvana. Ilocneqnue npen-
CTaBISTH W3 ceOs TMOMBITKY KOAM(DHUKAINH YKe
npuHATEIX COBETCKUM IPaBUTENBCTBOM HOpMa-
TUBHBIX aKTOB YTOJIOBHO-TIPAaBOBOTO XapakTepa,
perymupyronmx OOIIyl0 YacTh YrojoBHOTO Ipa-
Ba. «Hauama» coctosin U3 BBEACHUS U BOCBMHU
pa3zenos: 1) 06 yroioBHOM mipase; 2) 00 yroyios-
HOM TIPaBOCYAMH; 3) O NPECTYIUICHHH W Hakasa-
HUM; 4) O CTaaUsAX OCYIIECTBICHHS IMPECTYILIe-
HUH; 5) 0 coywyactuu; 6) BUIBI Haka3aHUs; 7) 00
YCIIOBHOM OCYXKACHHH; 8) O NPOCTPAHCTBE JEii-
CTBUS YTOJIOBHOTO IpaBa.

B ocHOBe 3TOr0 HOPMATHBHOTO aKTa JIEKAI
OTKPOBEHHO KJIACCOBBIN XapakTep, 0COOCHHO BbI-

2 CBuzeTeIbCTBA ITOTO B XYI0KECTBEHHOM M MeMyap-
HOH JHTepaType ecTb B OTHOUICHHHM KaK KpPaCHBIX
(mampumep, U. 3. babens «Konapmus»), Tak U 6embIx
gHaanMep, yKa3aHHbIE MeMyapsl A. JIeHHKHHA).

O Ooprbe C 3THUM 37I0M CM., HaIlpUMep, MHOTOUHC-
JeHHsle Tpyael B.M. Jlenuna, B TOM uucine:
Jlennn B.U. Tlonn. cobp. cou. T. 36. C. 282; T. 50. C.
70, 219; T. 52. C. 52-53. Tax, HanpuMep, 1O JINIHOU
uHNIMaTuBe JIeHnHa OBLT MPUHAT HHUPKYILIp «O B3au-
MOOTHOIIIEHUIX MIapTKOMOB C cyneoHo-
CIIEZICTBEHHBIMH KOMHUCCHSMI», B KOTOPOM ITOTIEPKH-
Baylach 0e3yclOBHass HEOOXOINMOCTh «YCHIIUTH OTBET-
CTBEHHOCTb YJIEHOB MIAPTHH B CIIy4ae COBEPILICHUS UMH
MIPOCTYIKOB, MOUIEKAIUX BEACHUIO TI'PakJaHCKOTO
cyna unu pesTpudyHana» (Cm.: B.J. Jlenun, KIICC o
COLIMATTMUCTUYECKOH 3aKOHHOCTH U TIPaBOIOpsAKe / oA
obmr. pea. H. U. Casurkuna. M., 1982. C. 235).
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pa3uBILIUICS B OMNpPENICIEHUHA TMOHATHN TMpPecTyI-
JIEHWs] W 33/a4 YroJoBHOTO mpaBa. Tak, B cT. 2
OTIPECTSUIOCH: «YTOJIOBHOE MPaBO UMEET CBOUM
CoJiepyKaHUEM TIPAaBOBBIC HOPMBI U JIPYTHE TPaBO-
BBIE MEpbI, KOTOPBIMH CHUCTEMa OOIIECTBEHHBIX
OTHOIIIEHWH JAaHHOTO KJIAcCOBOTO  OOIIecTBa
OXpaHSETCA OT HapylIeHHs (MPECTYIUICHUS) IO-
CPEICTBOM perpeccuu (Haka3aHws)», a B CT. 3
OTIPE/IETISIIOCH, YTO «COBETCKOE YTOJIOBHOE IIPaBO
MMeeT 3ajadeil MOCpPEeACTBOM pENpecCHuu OXpa-
HSTh CUCTEMY OOIIECTBEHHBIX OTHOIICHHIA, COOT-
BETCTBYIOIIYI0 HWHTEpecaM TPYISAIIUXCS Macc,
OPTraHHM30BaBIIUXCS B TOCHOJICTBYIOIIUN Kiacc B
MEPEXOIHBIA OT KamUTaIu3Ma K KOMMYHHU3MY Tie-
pUOI AWKTaTypHl Tponerapuara». Ho ocobeHHO
TIIATENTFHO KJIACCOBasl HANpPaBICHHOCTh PyKoBo-
JSIIMX Hayal ObLa «IIPOMKCAaHa» BO BBEIACHHH K
HUM, KOTOpOe O0JIbIlle HATTOMUHAIIO HE TEKCT yTOo-
JIOBHOTO 3aKOHA, a IM0I00Me TM00 aruTalrnOHHOTO
oOpamieHust  [IpaBUTenbCcTBa,  PazbIACHSIOMIECTO
CYyTh €ro yrojIOBHOW TOJUTHKH, JUOO HAy4HOU
CTaTb 00 ATOM JK€ B MPAaBUTEIHCTBEHHOM H37a-
HUU WIK Jaxe ydeOHuke (OyIyIiem) 1o yrojos-
HOMY TipaBy. [Ipu 3TOM HEOOXOAMMO YYHUTHIBATH,
YTO B PEATbHOW MPaKTHKE TPeOOBaHUS 3aKOHOIA-
TEJHHBIX aKTOB IO PEAM3allii yKa3aHHBIX Kiac-
COBBIX Hayajl PeajH30BLIBAJHCH CO 3HAYMTENb-
HBIM «3aracoM» PEBOJIIOIIMOHHON JKECTOKOCTH.
Tak, onun u3 pykoogutenedt BUK M. Jlanuc
CIIEAYIOMINM 00pa3oM H3JIarai TEOPHI0 KPacHOTo
Teppopa: «Mbl yHHUYTOKAaeM Kiacc OypxKyasuu.
[ToaToMy HET HYX Bl TOKa3bIBaTh, BHICTYIIAJIO JIH
TO WM WHOE JIUIO CIOBOM WIJIH JEIIOM TPOTHB
Cogetckoii Bmactu. IlepBoe, YTO BBI JTOJKHBI
CIPaBHUTh Y apECTOBAHHOTO, 3TO ciemyromee: «K
KaKOMYy KIIACCY OH TMPWHAIJISKUT U KaKoBa €ro
CHEIHMAILHOCTY. DTH BOIPOCHI JOJDKHBI PEIIaTh
Cynb0y apecTOBAaHHOTO. JTO M €CTh KBUHTICCEH-

1I1sl KPAaCHOTO Teppopa»l.

CrnenyeT OTMETHUTD, YTO B COAEPIKATEIBHOM
iaHe B PykoBonsmux Havanax ObUIM JaHBI «a0-
PHUCBD» OCHOBOIIONATAIOIINX MTOHITUN YTOJIOBHOTO
npaBa. B wactHoCTH, mpecTymiieHus, BKIOYas U
OTBETCTBEHHOCTh 3a IPEIBapUTENbHYI0 U COB-
MECTHYIO TMpPECTYNHYyI0 JaedreiabHocTh. Koe-urto
IIpU 3TOM OBLIO 3aUMCTBOBAHO U3 L[APCKOI'O yro-
JIOBHOTO 3aKOHOAATENbCTBA (M3 YJIOXKEHUS O
HaKa3aHHUAX YTOJOBHBIX M MCIPABUTEIBHBIX 1845
r., YronoBHoro ynoxenus 1903 r.). K takoBeiM
CIIeyeT OTHECTH: MOHITHE ACWUCTBHUS M Oe3feii-
CTBHA KaK ¢hopm TPECTYIHOro MOBEACHUs (Ipe-
CTYIUICHHS); JIENIEHNE TIPECTYIICHUS Ha OKOHYEH-

! Kpacusriit Teppop. 1918. 1 Hos6ps.

HO€ ¥ HEOKOHYEHHOE (IIOKYILIEHHE Ha MpeCTyIie-
HUE U IIPUTOTOBJICHUE K MPECTYINJIEHUIO); yKa3a-
HUE Ha BUABI COYYaCTHHKOB MPECTYIUICHHS (UC-
MOJTHUTEINH, TOACTPEKaTeNH, mocobHukn). Bmecte
C T€M HEOOXOIUMO MpPHU3HATH, YTO HPHU 3TOM B
HEKOTOpBIE YTOJIOBHO-IIPABOBBIC ITOHATHS ObUIN
BHECCHBI OMpPECIICHHO HO6ble, Pa3BUBAIOIINE UX
coJiep)KaHue, YyTOUYHEHHA. DTO, Hampumep, Kaca-
JIOCh OTIpEJENCHHS MTOKYIIECHHs Ha IPECTYIUICHHE:
«[lokynieHueM Ha MpECTYMJICHUE CUUTACTCS NEH-
CTBHE, HalpaBJICHHOE HA COBEpIICHHE MPECTYII-
JICHHS, KOTJa COBEPIUMBIININ BBIIOJHUI BCE, YTO
CuMTal HEOOXOOMMBIM JUIs MPHUBEACHUS CBOETO
yMbICTIa B MCIIONTHEHUE, HO MPECTYMHBIA pe3yib-
TaT HE HACTYNWI IO MPUYUHAM, OT HEro HE 3aBU-
csIuM» (OIIpenesieHe HACTOIBKO COBPEMEHHOE,
YTO BIIOJHE COOTBETCTBYET HBIHEUIHEMY 3aKOHO-
JaTeIbHOMY OIPENEICHUIO IMOKYIICHUS Ha IIpe-
ctymieHue B aeictBytonieM YK P®; 1o ke kaca-
€TCcs W ONpEACITICHUs] IPUTOTOBJICHUS K MPECTYII-
neHnto). BromHe coBpeMEHHO-TIPOTPECCUBHBIM
VIS TOTO BPEMEHHU BBINVIIAWT M OIpEesiCHHE
HOPMAaTUBHOTO MpPHU3HAKA CYObexma TPEecTyIie-
HUs. B 0cOOCHHOCTH, yCTAaHOBJIEHUE €r0 HIDKHEH
BO3pAcTHOH rpaHuubl B 14 jer; Hanu4yue y auna
OyIIEBHOW OOJIE3HM KaK B MOMEHT COBEPILUCHHMS
UM JESHUS, TaK © K MOMEHTY HCIIOJIHEHUS TIPUTO-
BOpa M TNPUMEHEHHE K HEMy BMECTO HaKa3aHUs
«J1e4yeOHBIX Mep» (IIPEIBOCXUTHUBILEE MOSBUBIIE-
ecsl BIIOCJICAICTBUM TOHITHE HEBMEHSEMOCTH). B
TO XK€ BpeMs K SIBHBIM Mpo0esiaM paccMaTpuBae-
MOTO 3aKOHOJATEJIbHOTO aKTa CIEAyeT OTHECTH,
Hanpumep, (pakTU4ecKd OTCYTCTBHE B HEM XOTS
OBl MOTBITKY OTIPEJIeNIeHN 8uHbL B opMe ymbIcia
U HEOCTOPOXXKHOCTH KaK NPU3HAKa MPECTYIUICHHS
(aro 6wu10 HameueHo Jmib B YK PCOCP 1922
r.). K TakoBbIM ke mpo0OesiaM cieayeT OTHECTH U
OTCYTCTBHE B HUX YIIOMHHAHUsI 00 00paTHOH cuite
YrOJIOBHOTO 32aKOHA.

3acny)KMBaeT BHUMAaHHS U OTpPaKEHHE B
PykoBomsimux Havanax mpoOJieMbl HaKa3aHHS.
Briewatnser, Hanpumep, YCTAaHOBJICHHE B HEM
BECbMa pa3HO0Opa3Hbix BUIOB Haka3aHus (CT.
25), B OCOOCHHOCTH HE CBSI3aHHBIX C JIMIICHHUEM
cBOOOBI. 31€ch, HampuUMep, U «BHYIICHHE», H
«BbIp@XKeHHE OOIIECTBEHHOTO MOPHULAHHS», U
«TIPUHYKIEHUE K JIeHCTBUIO, HE MPEACTaBIISIO-
neMy (GU3NYecKOro JHIIeHUs (HapuMep, MpoiTu
W3BECTHBIM Kypc 00y4YeHHs1), U «OOBSBICHUE MO
OOMKOTOM», U «HCKJIIOUECHHE U3 O0BbEIMHEHHUS Ha
BpeMsI MJIM HaBCET/]a», U «BOCCTAHOBIICHUE, & MPH
HEBO3MOXKHOCTH €T0 — BO3MEILCHHE TPUINHEHHO-
ro ymepoOa», U «OTpeleHne OT AOJDKHOCTU», U
«BOCTIpEIIIEHHE 3aHUMAaTh Ty WK WHYIO JIOJDK-
HOCTb WJIM UCTIOJNHATH TY WIH JIPYTYIO paboTy», U
HEKOTOphIe JApyrue Buabl Hakazanua. Cioma ke
CJIEZIyeT OTHECTH U HOpPMY 00 YCIIOBHOM OCYKJIe-
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Hun (pazgen VI, ct. 26). B 3TOM, HeCOMHEHHO,
MPOTJIAABIBAIOT JICHWHCKHUE WICH YTOJOBHOW IIO-
JIUTUKY, B YACTHOCTH, BBIPAXXCHHBIC M B €0 3a-
MeuaHusx Ha IIpoekt mporpammer PKII(6) B 1919
I..

«1) >% ycnoBHOTO OCYXAEHUS

2) >> >> 00IIeCTBEHHOTO MOPHITAHUS

3) 3ameHa mUIIEHUS CBOOOABI TPHHYIH-
TEJIHHBIM TPYJIOM C TIPO’KMBAHHUEM HA IOMY

4) 3amMeHa TIOPbMBI BOCIHTATEIbHBIMU
YUpEKICHUSIMU

5) BBeeHHE TOBAPHUINECKHUX CYJOB (IS M3-
BECTHBIX KaTeropuii M B apMuUu U cpenu pabo-

1
quX») .

Ecmu ynpocTuTh NEHHMHCKYIO 3agady, TO
OHa MOXET BBIMIACTh CIEAYIONUM 00pa3oM:
«MEHbIIIe TIOPHbMBI (JIMIIEHUS CBOOOIBI) ISl TPY-
nsmuxcs; Oorpllle HaKa3aHWM, HE CBA3aHHBIX C
JIMIIICHUEM CBOOOBI»). 3ambicen HerioX. [pyroe
JIeII0, KaK OH PealTu30BBIBAIICS. YBBI, B JXU3HH BCE
obu10 HaoOopoT. 1 B YK 1922 r. u B YK 1926 1.
cpasy JKe TOclie UX NPUHSTHS CTadd BHOCHUTBCS
MHOTOYHCJICHHBIE HM3MEHEHHs, OOIbINas dYacTh
KOTOPBIX 3aKJTF0YANIACh B Y)KECTOUCHUH HaKa3aHHS
3a OIpeJeNicHHbIE NpecTyIUieHus. MOXHO CKa-
3aTh, 4TO YK€ Torja Oblia OTpaboTaHa COBETCKAS
MOJIENTb YTOJIOBHOM MOJUTHKU B 00JACTH MpPaBoO-
TBOpuecTBa. HauaTh ¢ ee nubepanuzanmny, a 3aTeM
MPaKTUYEeCKH OTKAa3aTbCsi OT Hee W MEpedTH K
Y)KECTOUYCHUIO B  YrOJOBHO-TNPaBOBOW  cepe
(HampuMep, OTKa3aTbCs OT CMEpPTHOM Kas3HHW, a

3ateM OBICTpO ee BOCCTaHOBI/ITL)Z. Ecmm ykazan-
HbII HOPMAaTHUBHBIA aKT OLIEHHWBATH C COBPEMEH-
HBIX MO3UIUHI, TO CIEAYET OTMETUTh €ro JIBOM-
CTBEHHOCTb. Bo-TIepBBIX, HEOOXOIMMO yKa3aTh Ha
€ro BBICOKYIO (Jake MO HBIHEITHHUM MepKaM) 3a-
KOHOJIaTeNIbHYI0 TEXHUKY. B 3TOM oOTHOmIEHUH
ObUI cleNlaH 3HAYUTENbHBIA IIar Mo CPaBHEHUIO
HE TOJNBKO C YJIOKEHHEM O HaKa3aHUSAX yroJoB-
HBIX M MCIPABUTEIBHBIX, JEHCTBOBABIIUM B Poc-
cunt 10 OKTSIOPbCKON PEBOFOIIHH,

! Jlennn B Tom. CoOp. cou. T.38. C.408.
% Cm. Haymonr A.B. Yka3. cou. C. 586.

HO ¥ ¢ YTOoJoBHBIM YioxenueMm 1903 r. (y ucro-
KOB KOTOPOT'O CTOSJI BEJIMKUNA TaraHieB U Apyrue
BBIJIAIOIINECS PYCCKHE IOPUCTHI). BO-BTOPHIX, Kak
y’K€ OTMEYaJIOCh, HENb3s1 HE OTMETUTH MOIBITKU
3HAYUTENHFHOTO PACHINPEHUs] HaKa3aHW, HE CBS-
3aHHBIX C JIMIIEHHEM CBOOOMBI, B TOM YHCIIE H
peanu3anuy ycIOBHOTO OCYXIEHUs. B-TpeTbux,
OTIpeIeTICHIEM IOCTaTOYHO MPOTPECCUBHOM (XOTA
OBl Ha CIIOBaxX) YTOJIOBHOW TOJIMTUKHA B OTHOIIIE-
HUM HECOBEPLICHHOJETHUX NPECTYMHUKOB, a
TaKe MOIMBITOK 3aKOHOJATEIbHON pacmudpoBKH
MIPUHIIATIA WHIWBUAyann3anuu Hakazanus. OnHa-
KO BCE€ 3TO NEepPeYepKHUBATIOCH OTKPOBEHHO KJlac-
COBBIM XapaKTE€pOM YTOJOBHOM pENpeccud u
HECOCTBIKOBKOM PykoBOIAmMX Hayal ¢ MHOXe-
CTBOM YK€ JICWCTBYIOIINX HOPMATHUBHBIX aKTOB O
«mpaBocyauny», ynauMoM BUK u peBomonnon-
HbIMH TpuOyHamaMu. TeM He MeHee Helb3sl OTPH-
[IaTh TTOJIOKUATENBHOTO BIUSHHUS 3TOTO HOPMAaTHB-
HOTO aKTa Ha CO3/1aHue OyIyIUX COBETCKUX yTo-
JIOBHBIX KOJICKCOB, OCOOCHHO B IUIaHE TEXHHUKH
YTOJIOBHOTO 3aKOHA B HAmpaBICHWH OTKa3a OT
Ka3yHCTUYECKOTO Croco0a M3JI0KEeHHUS! YTOJIOBHO-
MIPaBOBBIX HOPM (CJI€ZBI 3TOTO BIUSHHUS MOKHO
YCMOTpETh U B feficTByomeM YK PD).
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